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         SPACE ABOVE FOR RECORDER’S USE____  
 

 
STATE OF OREGON 

HOUSING AND COMMUNITY SERVICES DEPARTMENT 
 

MULTIFAMILY ENERGY PROGRAM 
GRANT AGREEMENT AND DECLARATION OF RESTRICTIVE COVENANTS 

 
This Multifamily Energy Program Grant Agreement and Declaration of Restrictive Covenants (this 

“Agreement”) is made and entered into this XX day of XXX,XXXX by and between XXXXX an Oregon public 
body corporate and politic of the State of Oregon (the "Recipient"), and the State of Oregon, acting by and through 
its Housing and Community Services Department, together with its successors and assigns ("OHCS"). 
  

RECITALS 
 

A. The Recipient has completed and submitted to OHCS an application (the “Application”) for a reservation 
of Multifamily Energy Program (“MEP”) funds to be used in the development of an affordable multifamily 
residential housing development in Linn County, Oregon on land described in Exhibit A, attached hereto (the 
“Property”).  The development, any other improvements, as well as other real and personal property on the Property 
are collectively hereinafter referred to as the “Improvements.” The Property and Improvements are collectively 
hereinafter referred to as the “Project”). 
  
B. In response to the Application by Recipient, OHCS has conditionally made an MEP grant reservation to 
Recipient up to the principal amount of XXXXXX and no/100 Dollars ($XXX,XXX) (the “Grant”) for the purpose 
of partially reimbursing the new construction and related activities (collectively, “Work”) costs associated with 
XXXXX (XX) income and rent-limited rental units (the “Qualified units”) and related common areas in the one 
(1) -building, XXXXX (XX) –unit Project (including XX (X) manager units), which is to be known as XXXXX  
 
C. The Grant conditionally reserved to Recipient as described above is subject, inter alia, to the terms and 
conditions of this Agreement, including the terms and conditions of the Application as modified by OHCS’ 
conditional MEP reservation letter dated XXX, 20XX (the “Reservation”), attached hereto as Exhibit B. 
 

AGREEMENT 
 

 WHEREFORE, for good and sufficient consideration, including the terms and conditions herein, OHCS and 
Recipient mutually agree as follows: 
 



SAMPLE

 
MEP Grant Agreement and Declaration of Restrictive Covenants  

NAME; Project XXXX  
 Page 2 of 19 

Justice-#9402158-v1A 

PART I: DEFINITIONS; INCORPORATION OF RECITALS AND DOCUMENTS. 
 
1. Words and terms used in this Agreement, when applicable, will have the meanings given herein (including 
incorporated documents), in OHCS administrative rules, guidelines, and directives, or in other applicable law, 
unless the context clearly requires otherwise. 
 
2. The foregoing Recitals, Exhibit A, Exhibit B, the OHCS approved Management Agreement, and the 
Application are incorporated herein by reference. However, the incorporated items do not override the express 
provisions of this Agreement. 
 
PART II: GRANT ISSUANCE. 
 
1. Grant. 
 

(a) Authority; Amount.  Subject to the availability of MEP funds, OHCS having continued funding, 
appropriation, limitation, allotment, or other expenditure authority sufficient to allow it, in the exercise of its 
reasonable administrative discretion, to meet its obligations under this Agreement, and conditioned upon the 
terms and conditions of this Agreement, OHCS will make the Grant to Recipient up to the maximum principal 
amount stated above and perform under this Agreement. 

 
(b) Limitations.  Nothing in this Agreement may be construed as permitting any violation of Article XI, section 
7 of the Oregon Constitution or any other law limiting the activities, liabilities or monetary obligations of 
OHCS.  

 
2. Grant Disbursement.  OHCS will disburse the Grant to Recipient after satisfaction of Reservation conditions 
at its sole discretion and after execution and recording of this Agreement and delivery to OHCS of information 
satisfactory to it that Project Work has been completed and a certificate of occupancy by the relevant jurisdiction 
has been issued. OHCS may disburse the Grant prior to recording of this Agreement, at its sole discretion, upon 
placement of the executed Agreement in escrow with binding instructions to record this Agreement upon notice to 
the escrow officer by OHCS or upon Recipient’s establishment of fee simple title to the Project and disbursement 
of the Grant only in accordance with the first sentence of this Section. 
 
3. Appropriateness of Charges. Grant funds may only be used for reimbursement of eligible Work costs 
specified in Exhibit B, attached hereto.  OHCS may review all receipts and other evidence, as well as require and 
obtain such other information as it determines appropriate, concerning the eligibility, appropriateness, and amount 
of Recipient MEP Work activities and costs prior to and after disbursing Grant moneys to Recipient under this 
Agreement. OHCS’ determination as to the eligibility, appropriateness and amount of such Exhibit B Work 
activities and costs, and the appropriate amount of any reimbursement for same, will be at OHCS’ sole discretion. 
 
4. Grant Expiration. OHCS’ Reservation commitment will expire six (6) months from the date of this 
Agreement if the Borrower fails to timely undertake and continue the Work to the satisfaction of OHCS in its sole 
discretion, unless the Grant or this Agreement are sooner terminated by OHCS.  Approval of any extension of the 
Reservation commitment, and the length of any approved extension, is at OHCS’ sole discretion and must be in 
writing and signed by an authorized representative of OHCS.   
 
PART III: REPRESENTATIONS, WARRANTIES AND COVENANTS OF RECIPIENT. 
 
The Recipient represents, warrants and covenants that: 
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1. Validity. It is an Oregon public body corporate and politic of the State of Oregon, duly organized, validly 
existing under the laws of Oregon, is authorized to do business in Oregon, and it has the power and authority to 
transact the business in which it is engaged and to enter into and perform this Agreement; 
 
2. Authority; No Impairment. The making and performance of this Agreement by Recipient has been duly 
authorized by all necessary action of Recipient; do not and will not violate any provision of any applicable law, 
rule, or regulation or order of any court, regulatory commission, board or other administrative agency or any 
provision of Recipient’s organizing documents or authorizing statutes; and do not and will not result in the breach 
of, or constitute a default or require any consent under, any other agreement or instrument to which Recipient is a 
party or by which Recipient or any of its properties is bound or affected and does not and will not result in the 
creation or imposition of any prohibited encumbrance of any nature; 
 
3. Enforceability. This Agreement, when executed and delivered, is a valid and binding obligation of Recipient 
enforceable in accordance with its terms; 
 
4. Single-Asset, Fee-Simple Ownership; Assignment.  Recipient will own the Project in fee-simple title 
satisfactory to OHCS and operate the Project as a single-asset entity or, if required by OHCS, assign its rights and 
obligations hereunder to a single-asset, fee-simple owner of the Project on terms and conditions satisfactory to 
OHCS in its sole discretion.  Hereinafter, the term “Owner” will mean, collectively, the Recipient and any such 
assignee owner of the Project or, as context requires when the term is used in conjunction with the term “Recipient,” 
the assignee owner individually. Obligations of Recipient hereunder will be construed, jointly and severally, as 
obligations of any assignee owner and rights and remedies of OHCS with respect to Recipient hereunder will be 
construed as rights and remedies of OHCS not just with respect to the Recipient, but also with respect to any such 
assignee owner. 
 
5. Program Requirements. Recipient will timely satisfy all requirements of this Agreement, including all 
applicable OHCS administrative rules (including as such administrative rules are amended from time to time), all 
applicable OHCS handbooks (including as amended from time to time), all related OHCS directives (including, but 
not limited to corrective action notices), funding or other requirements set forth in the Application or Reservation, 
and all other applicable federal, state and local statutes, rules, regulations, ordinances and orders (all the foregoing, 
collectively, the “Program Requirements”), to the satisfaction of OHCS;  
 
6. Completion Date. Recipient will complete the Project Work no later than XXXX XX, 20XX in accordance 
with Program Requirements, including but not limited to Exhibit B and the plans and specifications for the Project 
approved by OHCS or modifications to Exhibit B or those plans and specifications, which modifications must be 
approved by OHCS, and in accordance with the terms and conditions of this Agreement. 
 
7. Responsibility. Recipient assumes full responsibility for timely and appropriate completion of Project Work, 
for ownership of the Project, for its operation in accordance with Program requirements, and acknowledges that 
OHCS has no direct or contractual responsibility for the Project Work, for ownership of the Project, or for its 
operation. 
 
8. Preservation.  Recipient acknowledges and agrees that the Project is a “participating property” as defined in 
ORS 456.250 and, as such, is subject to the requirements, inter alia, of ORS 456.250 through 456.265.  Recipient, 
its successors and assigns, and any owner of the Project (or any party thereof) are bound by and will comply with 
the terms of ORS 456.250 through 456.265 and other related Program Requirements with respect to the Project 
 
PART IV: ADDITIONAL REPRESENTATIONS, WARRANTIES AND COVENANTS OF RECIPIENT. 
 
The Recipient also represents, warrants, and covenants that: 
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1. Program Activities. 
 

(a) Appropriate Costs.  Recipient will use Grant funds only for reimbursement of its actual and appropriate 
costs of eligible Exhibit B Work activities. 
  
(b)  Energy Inspection. Upon completion of Project construction, Recipient will obtain an energy inspection 
acceptable to OHCS ascertaining the efficacy and completion of the Exhibit B Work undertaken with respect 
to the Project. Such inspection must be performed by an independent third party acceptable to OHCS and 
include a determination, satisfactory to OHCS, that the Exhibit B Work is complete and efficacious.  
 
(b) Compliance. Recipient will comply, and will cause its agents, employees, contractors, subgrantees and 
assigns, if any, to comply with the terms and conditions of this Agreement, including all applicable Program 
Requirements and all otherwise applicable laws (including, without limitation, all applicable federal, state and 
local statutes, rules, regulations, ordinances and orders affecting the Project or activities related thereto). 
 

2. Affordability. 
 

(a) Income Limitations. For a period of ten (10) years from the date that any building in the Project is first 
placed in service or until XXXXX, XX 20XX, whichever is later (the “Affordability Period”), Recipient will 
continuously rent or hold vacant for rent the following Qualified Unit(s) to households whose incomes are at 
or below the levels of the area median income, adjusted by family size, as determined by OHCS based upon 
information from the U.S. Department of Housing and Urban Development (“HUD”) or other applicable 
source. 
 

 
 

Unit 
Type 

 
Number 
of Units 

 
Maximum Percent of Median 

Family Income As Determined by 
HUD 

 
Maximum Rent Standards As Determined 

by HUD  

Any XX 80% 80%  

Manager 
 

X 80% 80%  

 
*    The maximum restricted-incomes for the Qualified Units reflected in the above table are based upon the rent-
restriction election made by Recipient in the Application as approved in the Reservation.  Maximum restricted-incomes 
consistent with the foregoing standards are published by HUD, adjusted for family size and Project location.  
 
** The maximum restricted-rents for the Qualified Units, as published by HUD, correspond to the elected income 
limits and Maximum Rent Standards payable by Qualified Tenants reflected in the table, but actual rents for the Project 
payable by Qualified Tenants may be lower depending on the terms of other applicable rent subsidies or OHCS rent-
approval requirements. Under no circumstances will tenants be required to pay more rent than that allowed by applicable 
rent-subsidy programs or Program Requirements, the most conservative restrictions having precedence.  
 
*** The table shows maximum income and rent standards rounded up to the nearest percentile. The Recipient has 
represented to OHCS in its Application that the rent payable by Qualified Tenants and income levels of Qualified Tenants 
will not exceed the maximums identified in the foregoing table and will otherwise comply with Program Requirements.   
 
(b) Rent Restrictions. Throughout the Affordability Period, Recipient will ensure that the Project owner 
(‘Owner”) will restrict gross rents with respect to the Qualified Unit(s) in compliance with Program 
Requirements, with not-to-exceed limits as reflected in the above table.  The not-to-exceed limits are indicated 
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as a percentage of the applicable area (county) median family income determined by OHCS based upon 
information from HUD or other applicable source.   
 

(i) Actual Unit Rents. Net rents allowable to the Owner are not more than allowable gross rents, less an 
appropriate utility allowance.  Actual approved Rents for Qualified Units, as determined by OHCS in its 
sole discretion, may be lower than allowable net rents, but not in excess of allowable net rents. OHCS has 
sole authority and discretion in the determinations of what is an appropriate utility allowance and what 
other charges by Owner must be subsumed within approved Rents as normal or standard charges for Project 
occupancy.  
 
(ii) Limitation of Unit Rents and Other Project Fees.  OHCS also may limit other Unit Rents and Project 
fees as it determines, in its sole discretion, is necessary or appropriate to ensure the affordability of or access 
to Qualified Units. Unit Rents and Fees limited under this subparagraph may only be increased subject to 
prior written approval by OHCS in accordance with the procedures of subparagraph (iii) of this paragraph. 
 
(iii) Prior Approval of Rents. Owner must obtain prior written approval from OHCS for setting or 
increasing Qualified Unit Rents. The Owner may request an increase in Rents annually in writing, together 
with supporting documentation (including a schedule of Rents for all Project Units), all satisfactory to 
OHCS, which request will be deemed approved if not in excess of Program Requirements limits and not 
denied or modified by OHCS within ninety (90) days of its receipt by OHCS.  Subject to Program 
Requirements limits, OHCS may approve, deny or modify such Rent increase requests at its sole discretion.  
OHCS, at its sole discretion, also may approve, deny or modify other requests by the Owner for Rent 
increases, subject to Program Requirements limits.  
 
(iv) Most Restrictive Rent Limitations. Where Qualified Unit Rents are subject to limitations from 
multiple OHCS funding sources, the most restrictive limitations will govern not-to-exceed limits for Rents 
with respect to such Units.  

 
3. Habitability; Other Compliance. Throughout the Affordability Period, Recipient will ensure that the Owner 
will maintain the Project in a safe, sanitary, and habitable condition satisfactory to OHCS and in accordance with 
Program Requirements, including applicable zoning and code requirements. To that end, the Recipient hereby 
represents, covenants, warrants, and agrees as follows: 

(a) Dwelling Unit Characteristics.  Each of the Dwelling Units in the Project will contain complete and 
separate facilities for living, sleeping, eating, cooking and sanitation for a single person or a family, within the 
meaning of the regulations of the U.S. Department of the Treasury Regulations (“Treasury Regulations”) 
Section 1.103-8(b)(8), as supplemented and amended, promulgated under the Internal Revenue Code of 1986, 
as amended (the “IRC” or “Code”); and 

(b) Project Characteristics. The Project shall consist of proximate buildings or structures located on a single 
"tract" of land that have similarly constructed Dwelling Units, with the entire Project being financed pursuant 
to a "common plan" together with Functionally Related and Subordinate Facilities in accordance with Section 
142(d) of the Code and related Treasury Regulations.  

4. Management Oversight. 
 

(a) The Management Plan.  Recipient will file with OHCS a Project Management Plan and/or execute a 
Regulatory Agreement as to Project Management (the “Management Plan”), consistent with Program 
Requirements, satisfactory to OHCS.  Any then current Management Plan, when approved by OHCS, will be 
incorporated into this Agreement by reference OHCS may require periodic revisions to the Management Plan 
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from the Recipient.  The Recipient may propose revisions to the Management Plan for approval by OHCS.  All 
Management Plan revisions are subject to OHCS’ sole discretion and must be approved in writing by OHCS 
prior to becoming effective. 
 
(b) Management Performance.  Recipient will provide timely and suitably perform Project management 
responsibilities directly or through a management agent approved in writing by OHCS consistent with the 
Management Plan, including as the Management Plan may be revised from time to time. 
 

5.  Records; Certifications; Monitoring; Corrective Action.   
 

(a) Financial and Performance Reports.  Recipient will maintain all financial records relating to this 
Agreement in accordance with generally accepted accounting principles.  In addition, Recipient will maintain 
records satisfactory to OHCS documenting compliance with Program Requirements.  Recipient will retain and 
keep accessible all such records, books, documents, papers, plans, records of shipments and payments and 
writings throughout the Affordability Period and for a minimum of six (6) years, or such longer period 
thereafter, as may be required by OHCS, which does include any period beyond the Affordability Period during 
which an audit, claim, or litigation with respect to the Project or Agreement remains outstanding, plus two (2) 
years thereafter. 
 
(b) Annual Certification; Additional Information.  Recipient will provide an annual certification, in a format 
and on a schedule approved by OHCS in its sole discretion, that the Recipient is fulfilling its obligations under 
this Agreement. OHCS may, from time to time, require additional information or reporting from Recipient.   
 
(c) Monitoring.  Recipient acknowledges and agrees that OHCS, the Oregon Secretary of State’s Office, and 
the federal government, and their duly authorized representatives will have access to such financial records and 
other books, documents, papers, plans, records of shipments and payments and writings of Recipient that are 
pertinent to this Agreement, whether in paper, electronic or other form, to perform examinations and audits, 
and make excerpts and transcripts, and take copies.  Furthermore, the Recipient acknowledges and agrees that 
OHCS may inspect the Project, and any part thereof, upon reasonable notice to the Recipient and tenants.  The 
Recipient, its agents, employees, and subcontractors will cooperate fully with OHCS in any requested 
inspection of the Project, its records, or other compliance monitoring. 
 
(d) Charges.  Recipient will timely pay an annual compliance monitoring charge to OHCS as and when OHCS 
will from time to time determine consistent with Program Requirements. Recipient will timely pay other charges 
by OHCS in conformance with Program Requirements. 
 
(e) Corrective Action.  As a consequence of its monitoring or otherwise, OHCS may identify deficiencies in 
Recipient’s compliance with Program Requirements.  OHCS may require action by Recipient (satisfactory to 
OHCS) to correct such deficiencies.  Recipient will correct such deficiencies within thirty (30) days of notice 
by OHCS of such deficiencies unless earlier correction is required by OHCS to address material health or safety 
needs of Project tenants. The reasonableness of such corrective actions is subject to OHCS in its sole discretion.      
 

PART V:  INSURANCE. 
 
The Recipient also represents, warrants, and covenants that: 

 
1. Coverage.  Recipient will obtain and maintain in full force and effect during the term of this Agreement: (a) 
Causes of Loss – Special Form property insurance together with endorsements for replacement cost, inflation 
adjustment, malicious mischief, and sprinkler damage coverage (if applicable), all in amounts not less than the full 



SAMPLE

 
MEP Grant Agreement and Declaration of Restrictive Covenants  

NAME; Project XXXX  
 Page 7 of 19 

Justice-#9402158-v1A 

replacement cost of all Improvements, without reduction for co-insurance; (b) commercial general liability 
insurance, including liabilities assumed under contract, with limits, coverage, and risks insured acceptable to OHCS, 
and in no event less than $2,000,000.00 combined, single-limit coverage; and appropriate workers’ compensation 
insurance coverage in satisfaction of Oregon law. 
 
2. Insurance Companies and Policies.  All insurance will be written by a company or companies reasonably 
acceptable to OHCS; will require reasonable, but not less than five (5) days prior written notice to OHCS of 
cancellation or non-renewal; will contain waivers of subrogation and endorsements that no act or negligence of 
Recipient or any occupant will affect the validity or enforceability of such insurance as against OHCS.  Recipient 
will forward to OHCS, upon request, certificates evidencing the coverage required under this Agreement and copies 
of all policies.  Recipient will forward to OHCS copies of any significant changes, including, but not limited to, 
cancellations and non-payment, to the policy that would affect the coverage. 
 
3. Casualty/Loss Restoration.  After the occurrence of any casualty to the Property or Improvements, Recipient 
will give prompt written notice of the casualty to OHCS, specifically describing the nature and cause of such 
casualty and the extent of the damage or destruction to the Property.  In the event of any casualty to any 
Improvement, Recipient will immediately take such action as is necessary to make the site safe and legal, including, 
if necessary, demolition of the improvement, removal of debris, and/or grading the site.  Recipient assigns to OHCS 
all insurance proceeds that Recipient may be entitled to receive with respect to any casualty.  In the event that 
Recipient desires to rebuild or restore the Property, insurance proceeds will be placed in escrow, with escrow 
instructions to release funds for invoices related to such reconstruction.  Subject to rights of the first-lien lender, if 
any, OHCS will have the right to review and approve of reconstruction plans, and may require the conditional 
release of liens as condition of escrow payments.  No proceeds will be released if Recipient is in default under this 
Agreement or under the Obligations secured by this Agreement.  Subject to the rights of the first-lien lender, if any, 
if Recipient (i) does not elect to restore the property, or (ii) is in default under this Agreement or the Obligations 
secured by this Agreement, OHCS may apply the insurance proceeds to satisfy the Obligations. 
 
PART VI:  FURTHER ASSURANCES.   
 
1. Further Acts.  Recipient, at any time upon request of OHCS, will do, make, execute and deliver all such 
additional and further acts, instruments or papers as OHCS may require in its sole discretion to protect OHCS’ 
rights under this Agreement.   
 
2. Reliance.  OHCS may rely upon statements, certificates, and other records of Recipient and its agents and 
assigns, as well as of occupants of Qualified Unit(s), including as to accuracy, genuine nature, and proper execution 
of such statements, certificates, and other records.    
 
3. Consultation with Counsel.  OHCS may consult with counsel, and the opinion of such counsel will be full and 
complete authorization and protection as to any action taken or suffered by OHCS in good faith and in conformity 
with the opinion of such counsel with respect to this Agreement or the Project.  
 
4. Agent Compliance.  Recipient will comply, and will cause its agents, employees, contractors, subgrantees and 
assigns, if any, to comply with the terms and conditions of this Agreement, including all applicable Program 
Requirements. 
 
5. Prevailing Wage Compliance.  Recipient will, prior to undertaking the Work, provide OHCS with a copy of 
a determination letter by BOLI as to the application of Oregon’s prevailing wage laws to the Work. Recipient will 
comply with all applicable requirements arising under any state or federal prevailing wage law with respect to the 
Work. 
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6. Limitation on Debt.  Except to the extent of debt to which OHCS agrees to be subordinated in Part VI of this 
Agreement, Recipient and any assignee under section 6 above, will have no other debt that does or may result in a 
lien against the Project without prior written consent from OHCS.   
 
PART VII:  SUBORDINATION.   

<RESERVED> 
 
PART VIII:  NO UNAPPROVED TRANSFERS; REMOVAL OF GENERAL PARTNER/MANAGING 

MEMBER OR MANAGEMENT AGENT; CONSENTS. 

1. Sale, Transfer, or Other Disposition of an Interest in the Grant, Recipient, Owner (including Investor), 
or Project.   

(a)  Transfer of Any Interest in Project.  Except in relation to leases to tenants (“Tenants”) for the residential 
units in the Project, if the Recipient or Owner transfers or attempts to sell, assign, bequeath, dispose or otherwise 
transfer (collectively, “Transfer”) any interest in the Project to any person, entity or other assignee 
(collectively, “Transferee”), without obtaining the prior written consent of OHCS, OHCS may declare an 
Event of Default under the terms of this Agreement and exercise the remedies provided for in this Agreement 
or otherwise available at law.  OHCS’ consent will not, however, be unreasonably withheld or delayed, but may 
be conditioned upon: 

(i)    reasonable evidence satisfactory to OHCS that the Recipient or Owner are not then in default hereunder 
beyond any applicable grace period or cure period; 

(ii)     the execution and recording of documents satisfactory to OHCS;   

(iii)    the payment to OHCS of an appropriate transfer fee; and  

(iv)    any other conditions that may be imposed by OHCS, in its complete discretion, to assure, inter alia, 
compliance with federal or state law or other Program Requirements, and also including but not limited to 
the Owner providing OHCS with current financial information with respect to the Transferee and a full 
management agent packet for any existing or proposed management agent (“Management Agent”). 

(b)  Transfer of Any Interest in the Recipient or Owner.  If the Recipient or Owner sells, Transfers or 
otherwise disposes of any interest in the Recipient or Owner without obtaining the prior written consent of 
OHCS, OHCS may declare an Event of Default under the terms of this Agreement and exercise the remedies 
provided for in this Agreement or otherwise available at law. The parties agree, however, that, so long as the 
Recipient or Owner is not then in default hereunder beyond any applicable cure period, a Transfer of an interest 
in the Recipient or Owner made in full compliance with any of clauses (b)(i), (b)(ii), (b)(iii), or (b)(iv) below 
will constitute a permitted Transfer of an interest in the Recipient or Owner.   

(i)  Transfers Permitted Prior to Making All Capital Contributions.  Prior to making all of the capital 
contributions with respect to this Project required to be made by the Investor under the ownership agreement 
in effect between the Investor and Owner as of the date of this Agreement (the “Ownership Agreement”), 
a one-time Transfer of the Investor’s limited partnership or limited membership in the Owner may be made 
to an Affiliate of the Investor with advance written notice to OHCS of such Transfer (“Permitted Affiliate 
Transfer of Owner Interest”) so long as the Transfer occurs within one (1) year of the date of this 
Agreement.  No OHCS consent shall be required for a Permitted Affiliate Transfer of Owner Interest, but 
written notice shall be provided to OHCS as set forth in this Agreement in connection with such Permitted 
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Affiliate Transfer of Owner Interest.  Further, OHCS will not impose a transfer fee or charge on the Owner 
for a Permitted Affiliate Transfer of Owner Interest.  

(ii)  Other Transfers Made Prior to Making All Capital Contributions.  Prior to making all capital 
contributions required to be made by the Investor under the Ownership Agreement, other than a Permitted 
Affiliate Transfer of Owner Interest pursuant to clause (i) above, no interest in the Owner may be 
Transferred without the written consent of OHCS, which it may give or withhold in its sole but reasonable 
discretion, taking into consideration those factors it determines to be relevant.  OHCS shall communicate 
its determination to consent or withhold consent to a Transfer promptly to the Owner and may impose a 
transfer fee or charge on the Owner consistent with applicable administrative rules, as amended from time 
to time.   

(iii)  Transfers of Owner Interest After Making All Capital Contributions.  After all of the capital 
contributions to be made by the Investor under the Ownership Agreement have been made, the Transfer of 
the limited partnership or membership interest in the Owner (a “Post Conversion Transfer of Owner 
Interest”) may be made subject to the following:  OHCS must (A) be given advance written notice of the 
proposed Transfer; (B) give its written consent to the Transfer, which consent shall not be unreasonably 
withheld, conditioned or delayed; and (C) OHCS may impose a transfer fee or charge on the Owner 
consistent with applicable administrative rules, as amended from time to time.  The parties agree that a Post 
Conversion Transfer of Owner Interest to an Affiliate shall be presumed reasonable and that OHCS will 
promptly provide its consent to such a Transfer upon confirmation that such Transfer involves a Transfer 
to an Affiliate of the Investor and satisfaction of the foregoing conditions.   

(iv)  Transfers of Interests in General Partner of Owner.  To assure appropriate use of tax credit capital 
contributions by Owner, and that any party having an ownership interest in the general partner or managing 
member of the Owner is suitable for such purpose, appropriate for the operational integrity of the general 
partner or managing member, and sufficiently limited in its capacity to direct or control actions by the 
general partner or managing member, a party proposing to acquire an ownership interest in the general 
partner or managing member (a “Member”) may not acquire an ownership interest in the general partner 
or managing member without  the prior written consent of OHCS.  Such consent shall be conditioned on 
(A) the ownership interest in the general partner or managing member to be acquired by the Member being 
not greater than one-percent (1%) of the ownership interest in the Owner, (B) OHCS receiving evidence 
reasonably satisfactory to OHCS establishing the suitability of the Member, and (C) payment to OHCS of 
a transfer fee or charge consistent with program administrative rules, as amended from time to time. 

(c) Transfer of Any Interest in Investor.  If the Investor Transfers any interest in the Investor without 
obtaining the prior written consent of OHCS, OHCS may declare an Event of Default under the terms of this 
Agreement and exercise the remedies provided for hereunder or otherwise available at law.  The parties agree, 
however, that, so long as the Owner is not then in default hereunder beyond any applicable cure period, a 
Transfer of an interest in the Investor made in full compliance with any of clauses (c)(i), (c)(ii), or (c)(iii) below 
shall constitute a permitted Transfer of an interest in the Investor.   

(i) Transfers Permitted Prior to Making All Capital Contributions.  Prior to making all of the capital 
contributions required under the Ownership Agreement: (1) Transfers of interests in the Investor (the 
“Investor Membership Interests”) may be made among the initial holders of the Investor Membership 
Interests (the “Initial Investment Members”), provided that the Owner provides written notice to OHCS 
of the Transfer within thirty (30) days of the Owner learning of the Transfer; and (2) Transfers of Investor 
Membership Interests may be made to a person or entity that is not an Initial Investment Member if, after 
making such Transfers not less than 75% of the holder(s) of the Investor Membership Interests are either 
(a) the Investor or an Affiliate of the Investor, or (b) Financial Institutions or Publicly Held Corporations 
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with a credit rating at the time of such Transfer of BBB- or better by Standard & Poor’s or Baa3 or better 
by Moody’s Investor Service, Inc., or wholly-owned subsidiaries of such entities or are otherwise holders 
that have been approved by OHCS, provided that the Owner shall provide written notice to OHCS of the 
Transfer within thirty (30) days of the Owner learning of the Transfer.  Transfers of Investor Membership 
Interests described in sub-clauses (1) and (2) of this clause (i) are referred to herein as “Permitted Investor 
Membership Interest Transfers”).  No OHCS consent shall be required for any Permitted Investor 
Membership Interest Transfer pursuant to sub-clauses (1) or (2) of this clause (i), but written notice shall 
be provided to OHCS as set forth above in connection with each such Transfer.  Further, OHCS may impose 
a transfer fee or charge on the Owner for Permitted Investor Membership Interest Transfers consistent with 
applicable administration rules, as amended from time to time.   

(ii) Other Transfers Made Prior to Making All Capital Contributions.  Prior to making all capital 
contributions required under the Ownership Agreement, other than Permitted Investor Membership Interest 
Transfers pursuant to clause (i) above, no interest in the Investor, including any Investor Membership 
Interest, may be Transferred without the written consent of OHCS, which consent may be given or withheld 
in its sole but reasonable discretion, taking into consideration those factors it determines to be relevant.  
OHCS will communicate its determination to consent or withhold consent to a Transfer promptly to the 
Owner and may impose a transfer fee or charge on the Owner consistent with applicable administrative 
rules, as amended from time to time.   

(iii) Transfers of Investor Interest After Making All Capital Contributions.  After all of the capital 
contributions to be made by the Investor under the Ownership Agreement have been made, the Transfer of 
any  limited partnership or membership interest in the Investor, including any Investor Membership Interest 
(a “Post Conversion Transfer of Investor Interest”) may be made without prior notice to or approval by 
OHCS, provided that Owner shall provide written notice to OHCS of any Post Conversion Transfer of 
Investor Interest within thirty (30) days of reasonable discovery of such Transfer.  OHCS will not impose 
a transfer fee or charge on the Owner for a qualifying Post Conversion Transfer of Investor Interest. 

2. Definition of Affiliate.  The term “Affiliate” means any corporation, partnership, limited liability company, or 
other entity directly or indirectly controlling, controlled by or under common control with such entity.  For this 
purpose “control,” “controlled,” or “controlling” means (i) ownership directly or indirectly of voting control of the 
corporation or other entity, (ii) control of the management through holding, directly or indirectly, a general 
partnership interest in a limited partnership or the managing member interest in a limited liability company, or (iii) 
if such entity has no stock or equity, control over a majority of the board of directors of such entity.  

3.  Removal and Replacement of General Partner or Managing Member.  The Investor may seek to remove a 
General Partner or Managing Member of the Owner for cause pursuant to the terms of the Ownership Agreement 
in effect as of the date of this Agreement, or pursuant to any revisions adopted by the parties to the Ownership 
Agreement and approved in writing by OHCS, subject to the following:  (i) the Investor must notify OHCS in 
writing of its desire to remove the General Partner or Managing Member for cause, (ii) the Investor must notify 
OHCS in writing of the successor General Partner or Managing Member, if any, and (iii) OHCS must give its 
written consent to the removal and replacement of the General Partner or Managing Member, which consent will 
not be unreasonably withheld, conditioned or delayed.  If the Ownership Agreement provisions related to the 
removal of the General Partner or Managing Member are amended without OHCS’ written approval (a “Removal 
Amendment”), and the Investor seeks to remove a General Partner or Managing Member for cause pursuant to the 
Removal Amendment, the prior written consent of OHCS must be obtained and OHCS may give or withhold its 
consent in its sole discretion. Notwithstanding the foregoing, the Investor also may replace a General Partner or 
Managing Member of the Owner for cause with an affiliate of the Investor on a temporary basis for not longer than 
sixty (60) days pursuant to the terms of the Ownership Agreement in effect as of the date of this Agreement, or 
pursuant to any revisions adopted by the parties to the Ownership Agreement and approved in writing by OHCS.  
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Such replacement does not require prior OHCS approval and will not be subject to an OHCS transfer fee, but notice 
thereof must be provided to OHCS within two (2) business days of such replacement.  Permanent removal or 
replacement of the General Partner or Managing Member of the Owner must still be accomplished in conformance 
with the first two sentences of this Section 3.  

4.  Removal and Replacement of Management Agent.  OHCS may, for cause, require the removal and 
replacement of the Management Agent for the Project or, if the Owner directly manages the Project, OHCS may 
require the appointment of a Management Agent for the Project in lieu of the Owner.  The Owner also may, with 
OHCS’ approval, remove and replace a Management Agent in accordance with this Agreement, the terms and 
conditions of the Ownership Agreement, or any agreement with respect to Project management required by OHCS 
(at its sole discretion).  Any then current, executed agreement with respect to Project management (including as 
amended) shall be deemed to be incorporated herein by this reference. 

5. Unapproved Transfers Are Void.  Any Transfer of the Project, Recipient, Owner, or Investor in violation of 
this Agreement will be ineffective to relieve the Recipient, the Owner, the Investor, any Transferee, or the Project 
of any continuing obligations under this Agreement.  OHCS’ consent hereunder will not be deemed continuing and 
the Owner and each permitted Transferee will continue to be bound by this Agreement unless OHCS has consented 
in writing to the Transfer of the Project, Recipient, Owner, or Investor. 

6. Consents by OHCS to Admission of Investor and to Security Interest. 
 

(a) OHCS consents to the admission of the Investor member or limited partner, as applicable, in the Owner and 
within one year of this Agreement, as applicable, the admission of a special member or special limited partner 
in the Owner of an entity that is an Affiliate of the Investor. 
 
(b) OHCS consents to the managing member/general partner of the Owner granting a security interest in its 
interest in the Owner as security for performance of obligations under the Ownership Agreement and under any 
document evidencing or securing construction or permanent financing of the Project. 
 
(c) OHCS consents to the Owner granting to a primary commercial lender a security interest in the Credits (as 
defined in the REUA between OHCS and Owner) as security for performance of the Owner’s obligations under 
any document evidencing or securing construction or permanent financing of the Project.  In the event of a 
foreclosure of a deed of trust, mortgage, or other security document securing the Owner’s obligation to repay a 
loan, from the referenced lender, OHCS further consents to a foreclosure by such lender of its security interest 
in the Credits; provided, however, OHCS makes no representation as to the effect of such a foreclosure on the 
ability of the foreclosing entity to claim, Transfer, or otherwise utilize the Credits pursuant to IRC Section 42, 
applicable Oregon law, or otherwise. 
 

7. Sale of Project to Managing Member or General Partner.  Absent (1) a change in the managing member or 
general partner in Owner, or in the composition thereof, or (2) an uncured Event of Default under this Agreement, 
OHCS consent to the sale of the Project to the current managing member or general partner of the Owner upon 
termination of the “compliance period” applicable to the last building of the Project to be placed in service as 
provided in IRC Section 42 provided (1) OHCS is given adequate notice prior to the Transfer, (2) the terms of such 
sale are reasonable as determined by OHCS, and (3) Owner and the managing member or general partner shall have 
each complied with all other requirements of OHCS, including provision of requested information, execution of 
required documents satisfactory to OHCS, and payment of an appropriate transfer fee as established by OHCS.  
 
PART IX:  FORECLOSURE.  
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Except with respect to government lenders, in the event the primary construction or primary permanent lender, its 
successors or assigns, lawfully acquire title to the Project through foreclosure or deed in lieu of foreclosure, neither 
the lender nor any subsequent purchaser of the Project following such a foreclosure or deed in lieu of foreclosure 
will be deemed a “successor or assign” of the Recipient or Owner, and neither the lender nor such subsequent 
purchaser will have any obligation to repay the Grant to OHCS and all conditions and restrictions contained herein 
will terminate on the date, if any, that the Project is so acquired by foreclosure or deed in lieu of foreclosure 
provided, however, that (i) the preceding provisions of this sentence will cease to apply and the restrictive covenants 
and equitable servitudes contained in this Agreement will be reinstated if, at any time during the Affordability 
Period subsequent to the early termination of this Agreement as the result of an event under this section, any person 
or entity that was an obligor under this Agreement prior to such early termination event, including the Recipient, 
Owner, or any related person (within the meaning of IRC section 42) obtains an ownership interest in the Project, 
and (ii) for three (3) years after the acquisition of title to the Project by the construction or permanent lender any 
Qualified Unit tenants (“Qualified Tenants”) in the Project may not be evicted except for cause and rents charged 
to such Qualified Tenants may not exceed the rent limits established in this Agreement.  
 
PART X:   COVENANTS AND EQUITABLE SERVITUDES TO RUN WITH THE LAND. 
 
1. Inducement.  The Recipient represents, covenants and warrants that the issuance to it of the Grant described 
herein by OHCS is an inducement to the Recipient to do the Project Work and to operate the Project in accordance 
with this Agreement.  In consideration of the issuance of the Grant, the Recipient has entered into this Agreement 
and has agreed to restrict the operation of and uses to which the Project can be put on the terms and conditions set 
forth herein.  Therefore, the Recipient covenants, agrees and acknowledges that OHCS has relied on this Agreement 
in determining to issue the Grant. 
  
2. Covenants; Equitable Servitudes.   
 

(a) OHCS and the Recipient hereby declare their express intent that throughout the Affordability Period the 
covenants, restrictions, charges and easements set forth herein will be deemed covenants running with the land 
of the Project and will create equitable servitudes running with the land of the Project, and will pass to and be 
binding upon OHCS' and the Recipient's successors in title including any purchaser, grantee or lessee of any 
portion of the Project and any other person or entity having any right, title or interest therein and upon the 
respective heirs, executors, administrators, devisees, successors and assigns of any purchaser, grantee or lessee 
of any portion of the Project and any other person or entity having any right, title or interest therein.  
 
(b) Each and every contract, deed or other instrument hereafter executed covering or conveying the Project or 
any portion thereof or interest therein (other than a rental agreement or lease for a dwelling unit) will contain 
an express provision making such conveyance subject to the covenants, restrictions, charges and easements 
contained herein; provided, however, that any such contract, deed or other instrument will conclusively be held 
to have been executed, delivered and accepted subject to such covenants, regardless of whether or not such 
covenants are set forth or incorporated by reference in such contract, deed or other instrument. 
 
(c) Any and all legal requirements for the provisions of this Agreement to constitute restrictive covenants 
running with the land of the Project and applying to the Project as a whole, or to create equitable servitudes 
with respect to same in favor of OHCS, are deemed satisfied in full.   
 
(d) The consent of any recorded prior lien holder on the Project, including the Property, is not required in 
connection with recording this Agreement, or if required, such consent has been or will be obtained by the 
Recipient. 

 
3. Burden and Benefit.   
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(a) The Recipient hereby declares its understanding and intent that the burdens of the covenants and equitable 
servitudes set forth herein touch and concern the land of the Project, and the Project as a whole, in that the 
Recipient's legal interest in the Project is rendered less valuable thereby.  
 
(b) The Recipient hereby further declares its understanding and intent that the benefits of such covenants and 
equitable servitudes touch and concern the land of the Project, and the Project as a whole, by enhancing and 
increasing the enjoyment and use of the Project by tenants, intended beneficiaries (in addition to OHCS) of 
such covenants, reservations and restrictions, and by furthering the public purposes for which the Grant was 
issued.  

 
4.  Right of Modification. OHCS may compromise, waive, amend or modify the terms of this Agreement including, 
but not limited to the restrictive covenants and equitable servitudes created hereby, with the written consent of 
Recipient or subsequent Project owners, as it so determines to be to the benefit of OHCS, the Project, the Program, 
or OHCS efforts to provide or maintain safe, sanitary, and affordable housing in the State of Oregon.  To be 
effective, any compromise, waiver, amendment or modification of this Agreement must be in writing, signed by an 
authorized OHCS representative. 
 
5.  No Third-Party Right of Action.  Tenants and other third-party beneficiaries under this Agreement (including 
incorporated documents), if any, have no right of action to enforce the restrictive covenants or equitable servitudes 
created hereunder.  OHCS retains the exclusive right to enforce such covenants and servitudes.  Tenants and other 
third-party beneficiaries under this Agreement (including incorporated documents), if any, have no claim, cause of 
action or other right of recourse against OHCS with respect to any action or lack of action taken by OHCS with 
respect to this Agreement (including the described covenants and servitudes) or the Project arising from their rights, 
if any, under this Agreement or otherwise. 
 
6. No Third-Party Attorney Fees.  Tenants and other third-party beneficiaries under this Agreement (including 
incorporated documents), if any, have no right to attorney fees under this Agreement for claims asserted as third-
party beneficiaries hereunder nor will parties hereto have a right to attorney fees against tenants and other third-
party beneficiaries, if any, hereunder. 
 
PART XI:  GENERAL PROVISIONS. 
 
1. Compliance with Applicable Laws and Requirements. 
 

(a) Compliance.  Recipient will comply, and will ensure that the Project complies, with all Program 
Requirements, including but not limited to all federal, state and local laws, regulations, codes, ordinances, and 
orders applicable to the Project. 
 
(b) Contracts; Subcontracts.  Recipient will ensure that all contracts and subcontracts related to the Project 
or this Agreement comply with all applicable Program Requirements, including containing a provision to that 
effect therein. 
 
(c) Endurance of Obligations.  Recipient will remain fully obligated under the provisions of the Agreement 
notwithstanding its designation of any third-party or parties for the undertaking of all or any part of the Project 
with respect to which Grant funding is being provided by OHCS or Plan compliance is being required by OHCS. 
 
(d) Tenant Certification; Verification.  Recipient will obtain and maintain on file for each person residing in 
the Project a certification of tenant eligibility and income verification in the form required by OHCS, updated 
periodically according to the requirements of OHCS, and submitted to OHCS at its request.   
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(e) Inspections.  Recipient will permit OHCS to inspect housing units and common areas within the Project 
assisted by funding under this Agreement, including all Qualified Unit(s), at reasonable times and under 
reasonable conditions.   
 

2.   Indemnity.  Recipient assumes sole liability for breach of the conditions of the Grant or other applicable 
Program Requirements (including all terms and conditions of this Agreement) by Recipient or any of its officers, 
agents, employees, and assigns.  Recipient will save, hold harmless, indemnify and (subject to ORS chapter 180) 
defend the State of Oregon, OHCS and their officers, agents, employees, members and assigns, from all suits, 
actions, claims, losses or damages of whatsoever nature, kind or description related to the Grant, the Project, this 
Agreement or other Program Requirements, or resulting from or arising out of the acts, omissions, neglect or 
misconduct of Recipient or its subcontractors, agents, or employees under this Agreement or related to the Grant, 
Project, or other Program Requirements. 
 
3.  Time of the Essence. Time is of the essence in the performance by Recipient of the terms of this Agreement. 
 
4.  No Discrimination; Marketing.  Except as permitted by law, Recipient will not discriminate in the provision 
of housing on the basis of race, creed, color, sex, national origin, religion, marital status, sexual orientation, family 
status, age, disability or the receipt of public assistance. 
 
5. Notice.  Except as otherwise expressly provided in this Agreement, any notices required or permitted to be 
given under this Agreement will be given in writing, by personal delivery, or mailing the same, postage prepaid, to 
OHCS or Recipient at the following addresses: 
 
  OHCS:   Oregon Housing and Community Services Department 
   Attn:  Asset Management and Compliance Section 
   725 Summer Street N.E., Suite B 
    Salem, Oregon 97301-1266 
    
  Recipient:  XXXXX 

 1234 Main 
 Green, OR 97322 
 Attention: Executive Director 

 
or to such other address a party may indicate to the other pursuant to this Section.  Any notice so addressed and 
mailed will be effective five (5) days after mailing. Any notice by personal delivery will be deemed to be given 
when actually delivered. 
 

If written notice of a default to the Owner is required under this Agreement, then OHCS will also deliver 
written notice of such default to the Investor at the Investor’s address as referenced below (or such other single 
address as may be provided in writing) for as long as the Investor shall have an ownership interest in Owner. 
 
 Investor: EXAMPLE: Bancorp Community Development Corporation 

 1307 Washington Avenue, Suite 300 
 Mail Code: SL MO RMCD 
 St. Louis, MO 63103 
 USB Project No: 24848 
 Attention: Director of LIHTC Project Management 
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In addition to any other cure provisions contained in this Agreement, the Investor (and any special member or 
special limited partner affiliated therewith) will have the right to cure all defaults for which delivery of written 
notice to the Owner is required under this Agreement within the same time periods allowed to Owner.  
6.  No Third-Party Beneficiaries.  Unless and only to the degree expressly provided otherwise in this Agreement, 
OHCS and Recipient are the only parties to this Agreement and are the only parties entitled to rely on and enforce 
the terms of this Agreement.  Nothing in this Agreement gives, is intended to give, or will be construed to give or 
provide any benefit or right not held by or made generally available to the public, whether directly indirectly or 
otherwise, to third persons unless such third persons are expressly identified in this Agreement and only to the 
degree they are expressly described as intended beneficiaries of particular terms of this Agreement and only with 
such remedies as expressly given herein with respect to such interests.  
 
7.  Recipient Status. 
 

(a) Independent Contractor. Recipient will perform all obligations under this Agreement and will timely 
satisfy all Program Requirements as an independent contractor.  Recipient is not an officer, employee or agent 
of the State, as those terms are used in ORS 30.265 or otherwise, with respect to performance under this 
Agreement. 
 
(b) Recipient Responsible for Insurance Coverage.  Recipient agrees that insurance coverage, whether 
purchased or by self-insurance, for Recipient’s agents, employees, officers and/or subcontractors is the sole 
responsibility of Recipient. 
 
(c) Non-Federal Employment Certification.  Recipient certifies that it is not employed by or contracting with 
the Federal Government for performance covered by this Agreement. 
 
(d) Good Standing Certification.  Recipient certifies to the best of its knowledge and belief that neither the 
Recipient nor any of its principals, officers, directors or employees: 

 
(1) Is presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded 
from covered transactions by any state or federal department or agency; 
 
(2) Has within a three (3) year period preceding this Agreement been convicted of or had a civil judgment 
rendered against it for commission of fraud or a criminal offense in connection with obtaining, attempting 
to obtain, or performing a public (federal, state or local) transaction or contract related to a public 
transaction; violation of federal or state antitrust statutes; or commission of embezzlement, theft, forgery, 
bribery, falsification or destruction of records, making false statements or receiving stolen property; 
 
(3) Is presently indicted for or otherwise criminally or civilly charged by a governmental entity (federal, 
state or local) with commission of any of the offenses enumerated in subsection (d)(2);  
 
(4) Has within a three (3) year period preceding this Agreement had one or more public transactions 
(federal, state or local) terminated for cause or default; and 
 
(5)  Is included on the list titled “Specially Designated Nationals and Blocked Persons” maintained by 
the Office of Foreign Assets Control of the United States Department of the Treasury and currently found 
at:  
 https://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx  

 

https://www.treasury.gov/resource-center/sanctions/SDN-List/Pages/default.aspx
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8. Termination.  OHCS may terminate this Agreement in whole or in part, without further liability and without 
impairment of its remedies, effective upon delivery of written notice to Recipient, under any of the following 
conditions: 

 
(a)  If OHCS funding from federal, state, or other sources is not obtained or is not continued at levels sufficient 
to allow for delivery of full Grant funding; or 
 
(b)  If federal or state laws, regulations, rules or other requirements are modified or interpreted in such a way 
that the intended use of Grant funding for the Project is no longer allowable or appropriate or the Project is no 
longer eligible for the Grant funding identified in this Agreement from the planned funding source(s) or if 
OHCS is determined by its legal counsel or otherwise to lack or to have lost the authority to administer the 
Program; or 
 
(c)  If any authority required by law or regulation to be held by Recipient to complete the Project ends for any 
reason; or 
 
(d)  If Recipient is unable or fails to commence the Project within six (6) months from the date of this 
Agreement; or 
 
(e)  If Recipient breaches or fails to timely perform any of its obligations under this Agreement, or any other 
applicable Grant document and such breach is not cured within the grace period, if any, provided for cure in the 
applicable document; or 
 
(f)  If OHCS determines that any representation, warranty or covenant of Recipient, whether in whole or in part, 
is false, invalid, or in default; or 
 
(g)  If Recipient (i) applies for or consents to the appointment of, or the taking of possession by, a receiver, 
custodian, trustee, or liquidator of itself or all or substantially all of its property, (ii) admits in writing its 
inability, or is generally unable, to pay its debts as they become due, (iii) makes a general assignment for the 
benefit of its creditors, (iv) commences a voluntary case under the Federal Bankruptcy Code (as now or 
hereafter in effect), (v) is adjudicated a bankrupt or insolvent, (vi) files a petition seeking to take advantage of 
any other law relating to bankruptcy, insolvency, reorganization, liquidation, winding-up, or composition or 
adjustment of debts, (vii) fails to controvert in a timely and appropriate manner, or acquiesces in writing to, any 
petition filed against it in an involuntary case under the Federal Bankruptcy Code (as now or hereafter in effect), 
or (viii) takes any action for the purpose of effecting any of the foregoing. 
 

Termination of this Agreement does not terminate or otherwise impair or invalidate any remedy available to OHCS 
or to Recipient hereunder, at law, or otherwise. 

 
9. Remedies. 
 

(a) Repayment.  If this Agreement or any part hereof, terminates prior to the term of the Affordability Period, 
Recipient will, within thirty (30) days of written demand for repayment, repay to OHCS all Grant funds 
disbursed to it under this Agreement, together with any earnings on such funds.  
 
(b) Deficiencies.  OHCS may, from time to time, identify and direct Recipient to correct deficiencies (including 
deficiencies by Owner) in its compliance with this Agreement (including all Program Requirements), which it 
shall correct as so directed. 
 
(c) Required Training. OHCS may require Recipient, its owners, principals, officers, employees, and agents 
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to undertake training, at Recipient’s expense, as directed by OHCS. 

(d) Extension of Affordability Period.  OHCS may by written notice extend the Affordability Period 
described in this Agreement for periods of time matching corresponding periods of time during which OHCS 
determines the Recipient (including material noncompliance by Owner) to be in material noncompliance with 
any of the terms of this Agreement (including applicable Program Requirements). 
 
(e) Additional Remedies.  If the Owner defaults in the performance or observance of any covenant, agreement 
or obligation set forth in this Agreement (including correction of deficiencies), and if such default remains 
uncured by Owner for a period of thirty (30) days or less (depending upon the requirements of the notice, lesser 
notice periods being reserved for matters that OHCS determines relate to material health or safety needs of 
Project occupants) after notice thereof shall have been given by OHCS, or if such default runs for a period of 
thirty (30) days from the date the Owner should, with due diligence, have discovered such default, then OHCS 
may declare an "Event of Default" to have occurred hereunder provided, however,  If a default is not reasonably 
capable of being cured within thirty days or any lesser notice period provided by OHCS, OHCS may, in its sole 
discretion, extend the correction period for up to six (6) months, but only if OHCS determines there is good 
cause for granting the extension; and provided further, however, in the event of a foreclosure, deed in lieu of 
foreclosure, or similar event with respect to the Project or the Land, the correction period for the successor for 
an existing default shall be no less than thirty (30) days from the earlier of the date the successor obtains control 
or becomes the owner of the Project.  To the extent that the default is not corrected within the above-described 
period including extensions, if any, granted by OHCS, an Event of Default shall be deemed to occur and OHCS 
may exercise its rights and remedies under this Section.   Following the occurrence of an Event of Default 
hereunder OHCS may, at its option, take any one or more of the following steps (except that itemized remedies 
(2), (3), (6), and (7) always must be preceded by notice of default to the Investor in accordance with this 
subsection while Investor is a member of Owner), in addition to all other remedies provided in this Agreement, 
by law, or in equity: 
 

(1)  By mandamus or other suit, action or proceeding at law or in equity, require Recipient specifically to 
perform its obligations under this Agreement or enjoin any acts or things that may be unlawful or in 
violation of the rights of OHCS under this Agreement; 
 
(2) Obtain the appointment of a receiver to operate the Project in compliance with this Agreement;  
 
(3) Require a change in the General Partner or Managing Member of Owner to its satisfaction (and, for the 
duration, respectively, of Investor’s involvement in Owner or the Primary Lender’s Loan, reasonably 
satisfactory to Investor and Primary Lender; 
 
(4) Require termination of the Management Agent and its replacement to OHCS’ satisfaction; 
 
(5)  Require Owner to cease management of the Project and to engage a Management Agent acceptable to 
OHCS; 
 
(6) Withhold from Recipient, suspend or terminate, all or part of any undisbursed Grant funding under this 
Agreement; 
 
(7) Demand repayment of all Grant funding provided by OHCS to Recipient under this Agreement, and 
such amount will be immediately due and payable following thirty (30) days from such written demand, by 
Recipient to OHCS; 
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(8) Declare Recipient, its Owners, principals, employees, and agents ineligible to receive further Program 
or other OHCS financial assistance for such period as OHCS determines in its sole discretion;  
 
(9)  Offset amounts due from repayment of the Grant against other funding awarded or to be awarded to 
Recipient;  
 
(10) Have access to, and inspect, examine and make copies of, all of the books and records of Recipient 
pertaining to the Project and to inspect the Project itself; and 
 
(11) Take such other action under this Agreement, at law, in equity, or otherwise as may be available to 
OHCS. 
 

(f) Survival of Remedies; Remedies Not Exclusive; Non-Waiver. The rights and remedies of OHCS 
provided for in this Agreement, which by their nature are intended to survive termination of this Agreement,  
shall survive the termination of the Affordability Period and of this Agreement.  Furthermore, such remedies 
shall not be exclusive and are in addition to any other rights and remedies available at law, in equity or 
otherwise.  No failure of or delay by OHCS to enforce any provision of this Agreement shall constitute a waiver 
by OHCS of that or any other provision, nor shall any single or partial exercise of any right, power or privilege 
under this Agreement preclude any other or further exercise of such right, power or privilege or the exercise of 
any other right, power or privilege.  

 
10. Severability.  If any term or provision of this Agreement is declared by a court of competent jurisdiction to be 
illegal or in conflict with any law, the validity of the remaining terms and provisions will not be affected, and the 
rights and obligations of the parties will be construed and enforced as if the Agreement did not contain the particular 
term or provisions held to be invalid.   
 
11. Survival of Obligations.  The obligations of Recipient as set forth in this Agreement, including in the 
Application and the Reservation, will survive the reservation of any Grant funds and will not be deemed to terminate 
or merge with the Reservation or disbursement of the funds.  Provisions of this Agreement which by their nature 
are intended to survive termination of this Agreement (including, but not limited to remedies and record-keeping) 
will survive. 
 
12. Attorney Fees.  Subject to Article XI, Section 7 of the Oregon Constitution, in the event a lawsuit or other 
proceeding is instituted regarding this Agreement, the prevailing party in any dispute arising under this Agreement 
will, to the extent permitted by law, be entitled to recover from the other(s) its reasonable attorney fees and all costs 
and disbursements incurred at trial, in mediation, and on appeal.  Reasonable attorney fees will not exceed the rate 
charged to OHCS by its attorneys.  This provision does not apply to lawsuits or other proceedings instituted or 
maintained by or against tenants or other third-party beneficiaries hereunder, if any, for which lawsuits or other 
proceedings no award of attorney fees is permitted. 
 
13. Construction. The parties to this Agreement acknowledge that each party and its counsel have participated in 
the drafting and revision of this Agreement. Accordingly, the parties agree that any rule of construction to the effect 
that ambiguities are to be resolved against the drafting party will not apply in the interpretation of this Agreement 
or any amendment, modification, supplementation or restatement of the foregoing or of any exhibit to this 
Agreement. 
 
14. Captions.  The captions or headings in this Agreement are for convenience only and in no way define, limit or 
describe the scope or intent of any provisions of this Agreement. 
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15.  Governing Law; Venue: Consent to Jurisdiction.  This Agreement will be governed by the laws of the State 
of Oregon without regard to principles of conflicts of law.  Any claim, action, suit or proceeding (collectively, 
“Claim”) related to this Agreement will be conducted exclusively within the Circuit Court of Marion County, 
Oregon (unless Oregon law requires that it be brought and conducted where the real property is located) or, if 
necessary, the United States District Court for the District of Oregon.  In no event will this provision be construed 
as a waiver by OHCS or the State of Oregon of any form of defense or immunity, whether it is sovereign immunity, 
governmental immunity, immunity based on the Eleventh Amendment to the Constitution of the United States or 
otherwise, from any Claim or from the jurisdiction of any court.  OHCS and the State of Oregon expressly reserve 
all sovereignty rights.  RECIPIENT, BY EXECUTION OF THIS AGREEMENT, HEREBY CONSENTS TO THE 
IN PERSONAM JURISDICTION OF SAID COURTS. 
 
16. Merger Clause; Order of Precedence.  This Agreement, including the Application, Reservation, and any 
exhibits, schedules, appendices and attachments hereto (which are by this reference incorporated herein), constitutes 
the entire agreement between the parties on the subject matter hereof.  Recipient hereby acknowledges that the 
Application and the Reservation survive the execution and delivery of this Agreement.  In the event of any 
inconsistencies between the body of the Agreement, the Application, the Reservation, and any of the attachments 
to the Agreement, the following is the descending order of precedence in which the various provisions are to be 
interpreted: the Agreement without any attachments or any incorporated provisions, the Management Plan, the Plan, 
the Reservation, the Application, the Property Description (Exhibit A), any other attachments.  No modification or 
amendment of this Agreement will bind either party unless in writing and signed by both parties (and the necessary 
approvals obtained), and no waiver or consent will be effective unless signed by the party against whom such waiver 
or consent is asserted.  Such waiver or consent, if given, will be effective only in the specific instance and for the 
specific purpose given.  There are no understandings, agreements or representations, oral or written, not specified 
herein regarding this Agreement. 
 
17. No Limitations on Actions of OHCS in Exercise of Its Governmental Powers.  Nothing in this Agreement 
is intended, nor will it be construed, to in any way limit the actions of OHCS in the exercise of its governmental 
powers. It is the express intention of the parties hereto that OHCS will retain the full right and ability to exercise its 
governmental powers with respect to the Recipient, the Project, this Agreement, and the transactions contemplated 
by this Agreement and applicable Program Requirements to the same extent as if it were not a party to this 
Agreement or the transactions contemplated hereby, and in no event will OHCS have any liability in contract arising 
under this Agreement, the Application, the Reservation, the Program Requirements, or otherwise by virtue of any 
exercise of its governmental powers.  

 
[Signature Pages Follow]
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IN WITNESS WHEREOF, OHCS and Recipient have caused this Agreement to be signed by their duly 
authorized officers as of the first day written above. 
 
 
OHCS:      STATE OF OREGON, acting by and through its  

    Housing and Community Services Department 
 
 
 
 
 

By:         
    Tim Zimmer, Manager 
    Energy Services Section 
 
 
STATE OF OREGON  ) 
    : ss 
County of Marion  ) 
 
The foregoing instrument was acknowledged before me this   day of July, 2019 by Tim Zimmer, who is the 
Manager of the Energy Services Section, for and on behalf of OHCS. 
 
 
          
        NOTARY PUBLIC FOR OREGON 
        My Commission Expires:     
 
 

[The balance of this page is intentionally left blank.] 
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RECIPIENT: SAMPLE ORG, a public body corporate and politic of 
the State of Oregon 
Tax ID: XX-XXXXX 
 
  
 By:       

   Boss Person, Executive Director  
 
 
 
STATE OF OREGON   ) 
     ) ss 
COUNTY OF LINN   ) 
 

This instrument was acknowledged before me on this _____ day of August, 2019 by NAME, the 
Executive Director of SAMPLE Authority, a public body corporate and politic of the State of Oregon, the 
general partner of NAME OF ORG. 
 

  
Notary Public for Oregon 
My commission expires:   
 
 
 
 
 

  
[The balance of this page is intentionally left blank.] 
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Legal Description 

 
      
 

EXHIBIT A 
[Legal Description and Reservation Letter] 

  
 

LEGAL DESCRIPTION 
 
SAMPLE: Beginning at a point in the center of a County Road, said point being South 0°07' West 699.1 
feet from the initial point of HORN SUBDIVISION in Township 12 South, Range 2 West, Willamette 
Meridian, Linn County, Oregon; thence South 89°53' East 560 feet to a 1/2 inch pipe; thence South 
0°07' West 350 feet to a 1/2 inch pipe; thence North 89°53' West 560 feet to the center of the 
aforementioned County road; thence North 0°07' East 350 feet to the point of beginning. 
Excepting Therefrom that certain tract of land described in the certain deed dated February 27, 1963, 
recorded March 5, 1963, in Book 292, Page 689 Deed Records of Linn County, Oregon, said tract being 
described as follows: Beginning at a point in the center of a County Road, said point being South 0°07' 
West 699.1 feet from the initial point of HORN SUBDIVISION, in Township 12 South, Range 2 West, 
Willamette Meridian, Linn County, Oregon; thence South 89°53' East 560 feet to a 1/2 inch pipe; thence 
South 0°07' West 350 feet to a 1/2 inch pipe; thence North 89°53' West 280 feet; thence North 0°07' East 
315 feet; thence North 89°53' West 280 feet to the center of aforementioned County Road; thence North 
0°07' East 35 feet to the point of beginning. 
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Month DD, YYYY 
 
<First Name> <Last Name> 
<Company Name> 
<Street Address> 
<City>, <State> <Zip> 
 
RE: Multifamily Energy Program Incentive Reservation: <Project Name> (<Project ID>) 
 
Dear <First Name>, 
 
We are pleased to inform you that the Oregon Housing and Community Services (OHCS) Multifamily Energy 
Program (Program) has reserved funding for your upcoming energy efficiency project at <Project Name> 
(Project). In accordance with the application this letter serves as an authorization to proceed with your 
installation. To qualify for the reserved incentive, all measures must be installed, field verified, and submit final 
documentation of all energy efficiency upgrades according to the program manual by <custom project 
completion date>, or within <18 months (EB), 36 months (NC)> of this letter, whichever comes first.  
 
Your project has elected to participate under the <program pathway>. All In order to qualify for incentives 
outlined in this reservation all program requirements outlined in the program manual must be met. Based on 
the preliminary savings calculations OHCS reserved $<Incentive Amount> in performance incentives (see below 
for a summary).   
 

 
Building 

# 
Units 

% 
Improvement 

Performance Incentive 
Per Unit Total 

Building 1 10 20.3% $850.00 $8,500.00 
Building 2 10 30.5% $1,250.00 $12,500.00 
Building 3 8 16.3% $800.00 $6,400.00 
TOTAL 28 X% (average) $<> 

 
OHCS will pay the final incentives after the project installs energy efficient upgrades, and after the program 
completes all program verification requirements outlined in the program manual. Final incentives cannot exceed 
total construction costs, including materials and labor. Any disputes regarding installation and related costs are 
between you and your contractor. 
 
 
 
 
 
 

https://oregonmultifamilyenergy.com/about/news-and-resources/
https://oregonmultifamilyenergy.com/about/news-and-resources/
https://oregonmultifamilyenergy.com/about/news-and-resources/
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 SAMPLE; Project XXXX        
OR-MEP 

 
 

We have based your project’s incentive reservation on the following energy efficiency scope of work through 
the <program pathway>: 
 

Measure Specification 
Measure 1 spec 
Measure 2 spec 
Measure 3 spec 

 
To ensure continued energy performance compliance, please notify your OR-MEP Energy Advisor of any changes 
made to the scope of work outlined above. Changes may lower the final incentive or cause your project to fall 
out of compliance with the Program. 
 
Once installation of approved measures is complete, reference the program manual for a full list of documents 
that must be submitted for review and approval by an OR-MEP Energy Advisor. These documents vary 
depending on participation pathway and may include, but are not limited to, the following: 

 Energy Efficiency Plan (EEP) Worksheet: The Participant’s independent third party must complete an 
onsite verification confirming all measures are installed as proposed. In the EEP, the Whole Building Path 
verification sections must be completed confirming this verification was completed. Any discrepancies 
between what was proposed versus verified should be noted. 

 Photos (post-install conditions): Photos of all installed measures must be submitted. Photos should 
clearly show equipment name plates, make/model number, levels of insulation, etc. 

 Invoices: Invoices detailing total cost of the installed measures must be submitted. Total measure costs 
must be greater than the project’s eligible incentive. 

 Measure Verification Form: A licensed independent third party must complete this program form to 
certify energy measures have been installed according to program specification in order to request 
eligible incentives. 

 Energy Model (Whole Building Pathway Only): The Participant must submit the modeling files used to 
calculate savings summarized in the Energy Efficiency Plan. An updated energy model is required if there 
has been a change in project scope impacting the energy savings.  

 
Thank you for participating in the Multifamily Energy Program. Please contact us at 503.505.6787 if you have 
questions or require further assistance.   
 
Sincerely, 
  
 
Stephanie Berkland 
Program Manager 
 
 

https://oregonmultifamilyenergy.com/about/news-and-resources/
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 SAMPLE; Project XXXX        
OR-MEP 

 
 

AS A PRE-REQUISITE TO FUNDING OF THE <PROJECT NAME> PROJECT, ON BEHALF OF THE ENTITY NAMED IN 
THE ADDRESS ABOVE, I AGREE TO AND ACCEPT ALL OF THE TERMS AND REQUIREMENTS SET FORTH IN THIS 
MULTIFAMILY INCENTIVE RESERVATION LETTER:  
 
 
By: OWNERSHIP ENTITY OR APPLICANT 
 
__________________________________________  ______________________   
Signature of Authorized Signer    Date 
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